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1. Introduction
Globalization has intensified competition and the need for enterprise
flexibility, bringing about changes in the production system, with more
emphasis on supply chains and multi-tiered contracting. Technological
changes and new work processes made it possible for companies to
outsource services and parts of their production. Such economic and
technological changes have led to profound changes in the organization of
work, particularly in the labour market, giving rise to an increasing variety
of ―non-standard‖ work arrangements. 2 ―Non-standard‖ work
arrangements are defined in this paper as: (a) those associated with
employment relationships in which workers are directly employed but
with various types of fixed-term or short-term contracts, or part-time and
home-work contracts; or those in which workers are not employed directly
by the user company, but by a subcontractor or a temp work agency; 3 (b)
those outside employment relationships with civil and commercial
contracts, including where employment relationships are disguised as self-
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employment or the existence of an employment relationship is unclear. 4 In
other words, the term ―non-standard work‖ is used to distinguish such
work from the standard or regular model of full-time, permanent and direct
employment with a single employer, recognizing that in many countries
the latter is no longer being seen as ―standard‖.5
The expanding use by businesses of both existing and emerging nonstandard forms of work has led to changes in labour market regulation,
while fiercer global competition equally has driven many countries toward
labour market deregulation, resulting in increased flexibility in labour
markets which allows various work arrangements for workers. These
structural changes in the organization of work have on one hand created
greater choice, freedom and opportunities to work, with both workers and
employers benefiting from a variety of forms of non-standard work
arrangements, some of which have facilitated mutually agreed ways of
working flexibly. On the other hand, however, the increasing use of nonstandard work arrangements which allow greater flexibility has led to
more uncertainty and precariousness among the growing number of
workers who involuntarily engage in them. 6
A combination of a number of elements stemming from the nature of
the contract as well as the characteristics of non-standard work
arrangements, together with the preferences (willingness) of those who
engage in non-standard work, determine precariousness. 7 As compared
4
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with standard workers, non-standard workers tend to be associated with
conditions such as lower job security or employment protection; lower
wages, income and non-wage welfare benefits; limited training
opportunities; lower occupational safety and health protection; fluctuations
in hours of work and/or volume of work; lower social security and social
protection coverage; limited mobility toward better-quality jobs or
positions; low or no trade union representation or collective bargaining
coverage; and low or no labour law coverage or its application. 8 The
global financial crisis of 2008 further worsened the work and life
prospects of precarious groups in most countries, in particular workers in
small and medium-sized enterprises (SMEs), contract and temporary
workers, and vulnerable groups such as migrant workers, women, young
workers and the poor. 9 The crisis is widely thought to have had a
particularly severe impact on workers engaged in non-standard forms of
work. The ways that these workers, despite their preference to engage in
better-quality jobs, continue to face such unfavourable situations
involuntarily either due to lack of labour market alternatives or limited
upward mobility, has led to greater segmentation of the labour market, in
which disparity persists in terms of job quality and job security between
workers with different contractual status or work arrangements.
Among a number of conditions associated with non-standard working
arrangements, this paper provides a comparative overview of how
collective bargaining and social dialogue 10 are used to improve job quality
Work, Women and the New Economy. Oxford: Hart. The ILO notes that ―the
definitions of ‗precarious‘ and ‗atypical‘ overlap, but are not synonymous‖ and
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and job security, as well as the overall labour market status of nonstandard workers. The second section of this paper identifies the
underlying factors which have resulted in a limited capacity of nonstandard workers to exercise collective bargaining. The third section
attempts to map a variety of good examples of how collective bargaining
has been structured to reduce representative segmentation and expand its
coverage to non-standard workers, as well as how various issues are
negotiated to improve their job security and job quality.11 The fourth and
fifth sections briefly touch upon the roles that other forms of social
dialogue—tripartite social dialogue and workplace-level information
sharing and consultation—play in supporting collective bargaining
developments which benefit non-standard workers.12 The paper draws on a
number of national studies, which were conducted as a pilot project by the
Industrial and Employment Relations Department of the ILO, 13 and
secondary sources.

2. Obstacles to Effective Collective Bargaining for Nonstandard Workers
Freedom of association and collective bargaining has been
acknowledged as a means for improving and regulating terms and
conditions of work and advancing social justice since the ILO‘s very
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11
Some such initiatives were demonstrated at the ILO‘s High-level Tripartite
Meeting on Collective Bargaining, Geneva, 19-20 November 2009.
http://www.ilo.org/ifpdial/events/conferences/WCMS_168318/lang--en/index.htm
(accessed 6 February 2013).
12
The paper limits its scope to country-level collective bargaining and social
dialogue practices; the examination of social dialogue at the international level is
left for a future research agenda.
13
The national studies on India, Japan and South Africa are available as working
papers:
http://www.ilo.org/ifpdial/information-resources/publications/lang-en/index.htm (accessed 6 February 2013).

Minawa Ebisui

5

foundation in 1919.14 The Freedom of Association and Protection of the
Right to Organize Convention, 1948 (No. 87), and the Right to Organize
and Collective Bargaining Convention, 1949 (No. 98), are recognized as
fundamental rights and principles in the 1998 ILO Declaration on
Fundamental Principles and Rights at Work. The 1998 Declaration recalls
that all member States, from the very fact of their membership in the
Organization, have an obligation to respect, promote and realize the
principles concerning fundamental rights, whether or not they have ratified
the relevant Conventions. The realization of freedom of association is an
essential precondition for the effective realization of the right to collective
bargaining. These fundamental rights apply to all workers with the
exception of members of the armed forces and the police (Convention No.
87, Article 9; Convention No. 98, Article 5), and public servants engaged
in the administration of the State (Convention No. 98, Article 6),
irrespective of their work arrangements or employment status. 15 The ILO
Declaration on Social Justice for a Fair Globalization also underscores the
significance of fundamental principles of freedom of association and the
right to collective bargaining as both rights and enabling conditions for
attaining the ILO‘s strategic objectives – promoting employment,
developing and enhancing measures of social protection, promoting social
dialogue and tripartism, and respecting, promoting and realizing the
fundamental principles and rights at work. 16
A wider use of non-standard work arrangements poses multiple
challenges to their application and practices. National statistics on the
overall unionization rates and collective bargaining coverage of nonstandard workers remain scarce except for some countries and/or some
specific categories of workers. 17 In Japan, for example, the overall
14
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unionization rate was 18.5% in 2010, but that of part-time workers was far
lower at 5.6% in the same year. 18 Such a huge disparity in trade union
representation by employment type applies to the Republic of Korea,
where the unionization rate of temporary workers is merely 1.0%, but that
of full-time regular employees was 20.5% in 2009.19 It is also observed
that a growing number of complaints to the Freedom of Association
Committee of the Governing Body of the ILO (CFA) are related to the
situation facing non-standard workers. 20 Limitations in terms of their
ability to engage in collective bargaining and to have access to collective
bargaining tend to be associated with the fact that these non-standard
working arrangements do not fit within the traditional model of ―standard‖
employment associated with full-time, permanent, direct employment with
a single employer, on which national legislation as well as industrial
relations institutions and practices have long focused.
One major hindrance to advancing collective bargaining for nonstandard workers is their limited attachment to a single
workplace/employer as compared with standard workers. 21 When workers
are directly employed for a long period by a single employer, their
interests are easier to represent collectively. However, non-standard
―employees‖ in employment relationships are either (a) directly employed,
but with non-stable and/or temporary employment, so that association with
the single employer is limited (e.g. part-time, fixed-term workers); or (b)
not directly employed by the ―principal‖ or ―factual‖ employer (e.g. user
enterprises, client firms) for which or where they actually work. In
countries where enterprise bargaining is predominant, such limited
attachment to workplaces poses a serious challenge to exercising
collective bargaining. These workers are often excluded from trade unions
or the bargaining unit of standard workers, whose attachment to single
employers is strong, creating difficulties in forming a similarly effective
bargaining unit. 22 Even in countries where bargaining at a more
centralized level is predominant, in cases where such workers move
18
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beyond sectors from one job to another, sectoral representation and
solidarity become difficult. 23 Under these circumstances, even when the
rights of such workers to organize and bargain collectively are guaranteed
under the applicable industrial relations legislation, it is difficult for them
to effectively exercise those rights. Such erosion of the direct employment
relationship with a single employer has thus resulted in a decline in trade
union membership and the fragmentation of collective bargaining. 24
Moreover, growing numbers of workers nowadays engage in work not as
employees but as self-employed workers through individual commercial
contracts (e.g. independent contractors and freelance workers). In many
countries, particularly developing countries, the magnitude of the informal
economy is such that workers often work without any formal contractual
relationships, or the applicable law is not enforced to protect them. 25
Second, non-standard workers themselves can be reluctant to exercise
rights to organize and bargain collectively because of fear of job losses,
even when they can do so in practice or in theory. 26 A fragmented
workforce implies that there are different segments of workers in the same
workplaces with diverse interests and different contractual status, which
can trigger and intensify conflicts among the workers themselves instead
of labour-management conflict, thereby hindering solidarity among
workers. The trade union members in standard employment may regard
unorganized workers in non-standard employment as a threat.27
Third, in cases of triangular employment relationships involving
agencies or subcontractors, identification of the employer that can be
―practically‖ responsible as a negotiating party has been a difficult task. 28
In such triangular settings, actual contractual employers (e.g. agencies,
subcontractors) are not necessarily the appropriate and influential
negotiating parties with the ultimate decision-making power in negotiating
23
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States,‖ International Labour Review 148, No. 4:337-356; Nissen, B., ed. 2001.
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24
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Working Paper, Geneva: ILO.
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terms and conditions of work.29 For example, contracting/subcontracting
firms or temporary work agencies are often small and medium-sized
enterprises facing fierce competition and coming under pressure from
those with the real power over the contracting process. The client
enterprises may deliberately use subcontractors or agencies for the
purposes of the ―outsourcing‖ of responsibilities and burdens for
employees that ―legal‖ employers bear.30 In these cases, negotiating better
terms and conditions of work with ―legal‖ employers might end up in job
losses due to loss of competition with competitors. Meaningful collective
bargaining thus may not take place unless negotiation involves ―factual‖
employers in power (e.g. user/client enterprises).
Finally, the applicable industrial relations legislation which regulates
workers‘ collective rights is often either not responsive enough or fails to
cover certain categories of workers.31 Sets of restrictions on who may join
or form which unions, which unions may exercise the right to collective
bargaining, and legal uncertainty or ambiguity about the scope of
employment relationships or the legal notion of ―workers‖ under the
legislation, can hinder certain categories of non-standard workers from
exercising their collective rights. 32 Covering certain categories of nonstandard workers under the applicable legislation may become narrower
when it sets its scope only to ―employees‖ in employment relationships. 33
While the employment relationship is a notion which creates a legal link
between a person, called the ―employee‖, with another person, called the
―employer‖, to whom she or he provides labour or services under certain
conditions in return for remuneration, 34 the term ―worker‖ is a broader
term that can be applied to anyone performing work, regardless of whether
or not she or he is an employee. Neither ILO Convention No. 87 nor No.
98 limits their scope of application to those who are associated with
employment relationships. Moreover, even when the industrial relations
legislation does not include restrictions on the scope of workers to be
29
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31
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33
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covered and provide an enabling environment for these workers to have
access to and engage in collective rights, other areas of labour law and
policies that are intended to offer certain protections (e.g. working
conditions, employment protection, occupational health and safety, social
security measures and protection) to those who are in a legally constituted
employment relationship may result in a substantively limited negotiable
agenda and have an effect of limiting capacity for exercising collective
bargaining.35 Developments in various areas of labour law and industrial
relations advancement are thus inseparable.

3. Good Practices of Collective Bargaining for Nonstandard Workers
Country experiences demonstrate that social partners have explored
various ways to overcome obstacles to exercising collective bargaining,
and to address a variety of issues regarding non-standard workers, albeit
limited so far in terms of the numbers of workers covered and the impact
achieved. Such attempts can be categorized largely into approaches that
frame the collective bargaining structure to strengthen its functioning and
its coverage for non-standard workers, as well as actual content negotiated
so as to improve quality and security of work and labour market status for
non-standard workers. This section first examines collective bargaining
approaches: (a) collective bargaining outside workplaces; (b) extending
negotiated outcomes to non-negotiating parties; (c) joint-employer
bargaining; and second, matters negotiated in bargaining: (a) attaining
regularization and employment security; (b) equal pay for work of equal
value and equal treatment; (c) limits and conditions on the use of nonstandard work arrangements; (d) specific needs and interests of nonstandard workers; and (e) identification and clarification of employment
relationships.

3.1. Collective Bargaining Approaches and Frameworks
3.1.1. Collective Bargaining Outside Workplaces

35

Casale, G., op. cit. See also ILO. 2006. The Employment Relationship.
International Labour Conference, 95th Session, Geneva: ILO.
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Collective bargaining outside workplaces is one common approach that
is used to overcome challenges posed by limited attachment of nonstandard workers to a single employer/workplace. This approach is
particularly important where bargaining takes place predominantly at
workplace level in such a way that some categories of non-standard
workers tend to be excluded. For those whose association with a single
workplace is weak, negotiations only at workplace level do not often offer
favourable, convenient or equitable outcomes.36 Inter-sectoral or sectoral
bargaining arrangements typically represent the interests of broader
coverage of both workers and employers. 37 An OECD study also shows
that high trade union density and bargaining coverage, and the
centralization and co-ordination of wage bargaining, tend to go hand-inhand with lower wage inequality. 38 For example in a number of countries,
collective bargaining for agency workers takes place at the sectoral level
(Austria, Belgium, Denmark, Finland, France, Germany, Italy,
Luxembourg, the Netherlands, Spain, Sweden), and in some countries also
at the enterprise level. 39 For example in Denmark, company-level
agreements together with sectoral-level bargaining fully regulate the temp
agency work sector, since there are no statutory provisions laid down in
relevant legislation.40 In Asia, the social partners in the Republic of Korea
have been attempting to strengthen sectoral organization, in response to a
dramatic increase in the number of non-standard workers, with a view to
boosting solidarity among workers by restructuring and centralizing the
trade union movement from predominantly the enterprise level to the
sectoral level. 41 Albeit limited in effect, there has been some shift to
sectoral bargaining in the banking, health and metal sectors. 42

36
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37
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38
OECD. 2006. Employment Outlook: Boosting Jobs and Income. Paris: OECD.
39
Spattini, S. 2012. ―Agency Work: A Comparative Analysis,‖ E-Journal of
International and Comparative Labour Studies 1, No. 3-4:170-210.
40
Ibid.
41
Choi, S. 2006. ―Kankoku ni okeru roudoukumiai, jugyoin daihyo seido no
sintenkai,‖ [A New Trend of Union and Employee Representation System in
Korea], Japanese Journal of Labour Studies, No. 555:66-77.
42
Yoon, Y. 2009. ―Comparative Study on Industrial Relations and Collective
Bargaining in East Asian Countries,‖ DIALOGUE Working Paper No. 8, Geneva:
ILO.
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However, sectoral-level representation also poses a challenge when
non-standard workers move from one sector to another. In such cases,
inter-sectoral/national, occupation-based or regional- or community-level
representation is used to conduct negotiation, by which they can exercise
collective rights with multiple employers across different sectors. 43 In
Europe, cross-sectoral bargaining and national-level social dialogue play a
significant role in regulating temp agency work taking place at the sectoral
level in a number of countries (e.g. Belgium, Ireland, Poland, Spain,
Sweden). 44 In the United States, the Service Employees International
Union (SEIU) developed the Justice for Janitors campaigns and enabled
the union to win recognition in several major cities, including Miami, Los
Angeles, Boston and Houston.45 These campaigns are mainly targeted at
low-paid precarious workers who are predominantly female. They use
public attention, community pressure and political lobbying as strategies
to pressure employers. The Houston victory in 2006 was won after janitors
at five major cleaning contractors participated in a one-month strike
including local, national and international demonstrations. 46 As a result the
cleaning contractors entered into a collective bargaining agreement with
the union, covering about 5,300 janitors, mostly women of Latin American
origin. The agreement raised wages from an average of $5.30 per hour to
$7.75 per hour as of 1 January 2009 and offered individual and family
health insurance cover starting in 2009 for $20 and $175 per month,
respectively. In addition, the shift length of the janitors was extended to
six hours by 2009 as a result of the agreement. 47 Because the agreement
covers the five major building services contractors in the region,
employers cannot simply change contractors in order to avoid the costs of
improved working conditions for contracted workers. The agreement was
renegotiated in 2010 and includes a wage increase from $7.75 per hour to
$8.35 per hour in 2012 and a 32% increase in contributions from
43

Kalleberg, A. L. 2009. ―Precarious Work, Insecure Workers: Employment
Relations in Transition,‖ American Sociological Review 74, No. 1: 1-22; Damarin,
A. D. 2006. ―Rethinking Occupational Structure: The Case of Web Site Production
Work,‖ Work and Occupations 33, No. 4: 429-463.
44
See, for example, Spattini, S. op. cit.; Eurofound. 2009a. Temporary Agency
Work and Collective Bargaining in the EU. Dublin: Eurofound.
45
Osborn, M. 2006. ―Houston Justice for Janitors Campaign Wins!‖:
http://www.nosweat.org.uk/story/2006/11/21/houston-justice-janitors-campaignwins (accessed 8 February 2013).
46
Ibid.
47
Russakoff, D. ―Houston Janitors Strike Ends with Agreement,‖ in Washington
Post, 21 November 2006.
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employers towards maintaining workers‘ individual health care
coverage.48 This type of bargaining arrangement is particularly useful to
mitigate the effects of private contractors competing on lower terms and
conditions of work as well as to provide broader coverage for those who
engage in similar jobs in different sectors.
In Argentina, different organizations have recently been established for
the representation of semi-dependent or independent workers: the
Construction Workers‘ Union of the Argentine Republic (UOCRA); the
Union of Support Staff at Private Homes (UPACP); the Trade Union of
Newspapers and Magazines Sales Staff of the Federal District of Buenos
Aires (SIVENDIA); the Argentine Single Trade Union of Freighters
(SIUNFLETRA); the Argentine Street Vendors Trade Union (SIVARA);
the Federation of Taxi Drivers of the Argentine Republic; the Trade Union
of Home Garment Workers (STTAD); the Argentine Union of Rural
Contract Workers of Vineyards and Fruits; the Trade Union of Garden and
Park Workers; the Argentine Federation of Press Workers (FATPREN);
the Trade Union of Workers for Hairdressing (SUTPEABA); the
Association of Fashion and Image Workers in Advertising (AMA); the
Single Trade Union of Public Entertainment Workers (SUTEP); and the
Single Trade Union of Watchmakers, Jewellers and Related Workers
(SURJA). Some of them are successful in conducting collective
bargaining and improving working conditions, both by incorporating
workers into the social security schemes and by securing respect for the
basic regulations provided by the Argentine legislation. 49
In Japan, community-based unions, 50 located in a specific region,
organize any individual workers regardless of where/how they work and
what forms of work they engage in, including those who work in non48

SEIU website: http://www.seiu1.org/2010/06/28/janitors%E2%80%99-newcontract-improves-jobs-strengthens-houston%E2%80%99s-economy/ (accessed 8
February 2013).
49
Martínez-Chas, J. M. 2011. ―National Study on Argentina: Non-standard work,
Social Dialogue and Collective Bargaining,‖ unpublished national study
commissioned by the ILO.
50
Although Japan‘s general unionism has a long history, it is only since the late
1980s—when so-called ―community unions‖ appeared—that workers‘
organizations have begun operating as unions that are established outside
individual enterprises. In addition to traditional general unions of the National
Union of General Workers National Council (Zenkoku-Ippan), the Japanese Trade
Union Confederation (RENGO) established regional unions in 1996 and the
National Confederation of Trade Unions (Zenroren) established local unions in
2002, all of which resulted in strengthening community-based general unionism.
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unionized SMEs, independent contractors, dispatched (agency) workers,
migrants and unemployed workers. As Japan‘s enterprise unionism tends
to confine union membership in practice to regular workers, and large
numbers of non-regular workers tend to be excluded from enterprise-level
representation, these community unions are successful in organizing
different categories of non-regular workers as their members. 51 Their
central role has recently been to provide labour consultation and advisory
services, and negotiate and solve disputes through negotiating directly
with individual enterprises on behalf of their members. Japan‘s Trade
Union Law provides for an employer‘s duty to bargain collectively, and an
employer‘s refusal to do so without proper reasons is an unfair labour
practice. The rate at which disputes are resolved voluntarily by community
unions through negotiation stood at 67.9% in 2008, though there remains
intense debate about the way an agreement concluded between an
employer and the community union after such negotiation on behalf of a
single worker can be interpreted in terms of collective
bargaining/representing processes. There has been a growing need
addressed in Japan to establish legal institutions to respond to such
negotiation processes.52

3.1.2. Extending Negotiated Outcomes to
Non-negotiating Parties
One of the traditional approaches to reaching out to non-union
members is the extension of all or part of collective agreements concluded
between single employers or their representative organizations and the
representative organizations of workers, such as trade unions, to workers
and employers that are not represented by the social partners signing the
agreement. Through the adoption of such an approach, the negotiated
outcomes can be applicable to certain categories of non-standard workers
who are not organized. How negotiated outcomes are extended varies in
terms of, for example, whether there are legal mechanisms for extension or
that can be implemented by voluntary agreement of the signing parties; or
whether it requires the demand of one or both negotiating parties,
51

Oh, H. 2010. ―Go-do ro-so no genjou to sonzai igi‖ [Organization, Activities and
Significance of Community Union in Japan], Japanese Journal of Labour Studies,
No. 604:47-65.
52
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depending on the country. Legal procedures for extending collective
agreements exist – for example, EU member States (excluding Cyprus,
Denmark, Italy, Malta, Sweden and the United Kingdom), South Africa,
Japan, Mauritius and Namibia, though the degree and manner of extension
differs in terms of whether an extension procedure is initiated only on the
demand of one or both of the social partners that signed the collective
agreement; or it can be done automatically by the competent government
institution; whether there are minimum requirements, and how frequently
they are used in practice. 53 The scope of non-standard workers to be
covered in extended collective agreements also differs depending on the
nature of the extension mechanism or whether their right to bargain
collectively is legally guaranteed.54
Country experience of collective agreement extension shows that it is a
common practice to target ―employees‖ in a particular sector, with some
cases including certain categories of non-standard ―employees‖ (e.g. fixedterm or part-time employees) associated with direct employment
relationships, or other cases excluding them explicitly. 55 In the field of
temporary agency work, collective agreements signed between
association(s) of agencies and organization(s) of temp agency workers
may be extended for broader coverage of temporary agency workers
across sectors. For example in the Netherlands, the inter-sectoral collective
agreement signed between the leading association of agencies (ABU) and
the trade unions representing agency workers (FNV, CNV, De Unie and
LBV) was declared generally applicable with the effect of covering about
90% of temp agency workers. 56 If the extension has the effect that its
terms cover ―all workers‖ engaged in an industry or particular regions, it
can certainly function as a powerful tool to increase collective bargaining
coverage for non-standard workers regardless of their association with
employment relationships. In reality, however, it is difficult for the social
partners to agree on such broader coverage of workers.
Apart from such legally supported possibilities to extend collective
agreements, there are also cases where agreements or provisions thereof
are extended (de facto extension) by ―soft factors‖ such as informal
53
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agreement, habit, custom or other voluntary practices. 57 In Japan, for
instance, a collective agreement applies only to workers who are members
of the trade union that is party to the collective agreement, as a general
rule.58 However, some enterprise unions, which organize both regular and
non-regular workers, negotiate better working conditions for them, and
extend part of the negotiated outcomes to unorganized non-standard
workers. For example in the 2008 shunto (annual wage negotiations), in
the middle of the economic recession, a trade union at Japan Post Holdings
Co. Ltd. (JP), which was privatized in October 2007, decided to defer
demands for pay increases for regular workers and to prioritize the needs
of non-regular employees. After long negotiations, the union obtained a
2,000 yen monthly wage increase for fixed-term employees working under
a monthly salary system (there are also fixed-term employees under an
hourly wage system). In the 2010 shunto, the union obtained a 2,000 yen
increase in the basic monthly wages of fixed-term contract employees
working under a monthly salary system and the commitment of the JP to
regularize 2,000 fixed-term employees. The negotiated outcomes were de
facto extended to non-unionized fixed-term contract workers under the
monthly salary system, as a result of autonomous governance based on
mutual trust among labour and management. 59 A survey of collective
agreements in Japan found that of the 2,597 company-level unions that
responded, 91.4% had collective agreements in 2011, of which those
saying that the agreements either fully or partially applied to part-time or
fixed-term workers were 41.9% and 45% respectively. The proportion
jumps where such workers were union members (68.4% and 69.2%
respectively). The survey reveals that the proportion of company-level
57
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unions whose agreements are applicable to these two categories of workers
rose from the previous survey in 2006 (33.5% and 42.7% respectively). 60

3.1.3. “Joint-employer” Bargaining: Involving “Principal
Employers” that Hold Power in Negotiations
Another key bargaining approach that can be used for non-standard
workers is ―joint-employer‖ arrangements which involve factually
―principal‖ employers (e.g. user enterprises, client enterprises), which are
not ―legal‖ employers of these workers (e.g. temp work agencies,
subcontractor firms) but hold real power in determining their terms and
conditions of work. Such ―joint-employer‖ bargaining is useful in dealing
with non-standard workers in triangular settings who are not directly
employed by the ―principal‖ or ―core‖ employer in power for which they
actually work, particularly when actual ―legal‖ employers are not
influential negotiating parties (e.g. small- and medium-sized temp work
agencies or subcontractors). Unless their ―legal‖ employers are influential
negotiating parties, meaningful negotiation becomes difficult in triangular
employment relationships even when these workers are legally entitled to
collective bargaining. Enterprises in power may use such arrangements
deliberately to outsource employers‘ responsibilities for meeting labourand employment-related obligations to third parties, whose capacity is
limited in terms of bearing such duties or complying with legal
obligations.61 From the point of view of agency workers, the longer they
perform services for the same user/client enterprise and the more
interested they are in parity with permanent employees as well as working
conditions, and the more beneficial and meaningful collective bargaining
with the user/client enterprise becomes.62
In addition to such power structures existing between enterprises as
well as the diverse interests of workers involved in triangular settings,
national legislations as well as courts have adopted a variety of regulatory
approaches towards ―with whom‖ these workers have bargaining rights. 63
Thus, the complexity and difficulty involved in determining the allocation
60
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of duties and responsibilities between user/client enterprises and the
―legal‖ employers is indeed identified as a major hindrance to protecting
and implementing collective rights in practical terms. 64 How such
responsibilities are allocated differs depending on how temp agency work
or subcontracting is regulated, how national legislation regulates
employers‘ responsibilities in different subject areas (e.g. working
conditions, occupational safety and health, social security contributions,
workers‘ collective rights), and how the existing legal scope of
employment relationships influence laws and regulations concerning
employers‘ labour- and employment-related legal obligations.65 Moreover,
the industrial relations context, including to what extent collective
agreements are used in regulating triangular settings, also affects the
outcomes. In any case, covering various bargaining agendas in a
comprehensive and integrated manner is a challenge due to the complexity
and ambiguity in terms of the legal responsibilities and duties that multiple
parties bear. Under these circumstances, non-standard workers may end up
taking the risks associated with such triangular settings. Although
examples are scarce, social partners in some countries have been
attempting to curtail such cases by directly engaging or including ―factual‖
employers jointly or severally in the bargaining process. 66
In Japan, a union‘s attempt to engage in collective bargaining with a
client enterprise resulted in the court case in 1995 which established the
criteria concerning client enterprises‘ duty to bargain in triangular settings.
The Asahi Broadcasting Company (ABC) concluded a service contract
with three contractors for filming and lighting tasks at its production sites.
The trade union representing those employed by these contractors engaged
in collective bargaining and concluded collective agreements with these
contractors. The union also requested collective bargaining with the ABC
for wage increases, but ABC refused to bargain on the grounds that ―it is
not the employer of these dispatched workers‖. The union therefore filed
an unfair labour practice charge against ABC. The Supreme Court ruled
that
64
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the employer in a general sense is an entity who concludes an employment
contract. However, since Article 7 provides certain types of anti-union
conduct as unfair labour practices and aims at restoring normal labourmanagement relationships by remedying such unfair labour practices, an
entity other than the ‗employer‘ under Article 7, when and only to the
extent that such an entity receives dispatched workers from their employer,
has them work in its own business activities, and is in a position to be able
to determine their essential working conditions actually and concretely is,
even if partially, equivalent to the employer as a party to an employment
contract. Therefore, to the extent that ABC is an ‗employer‘ within the
meaning of Article 7 of the Trade Union Law, ABC‘s refusal to bargain
with the union is in violation of the Trade Union Law. 67

In India, joint-employer bargaining takes a variety of forms. First, an
ad-hoc representative body of contract workers arising out of a
spontaneous action negotiates either with the principal employer or the
contractors (e.g. Hero Honda). Second, a contract workers‘ or regular
workers‘ trade union negotiates with the principal employer and reaches a
collective agreement or memorandum of understanding, or draws up a
letter of exchange to be implemented by the contractors (e.g. public sector
units such as Neyveli Lignite Corporation and private sector units such as
Sandvik, Reliance Energy or Madras Atomic Power Station in Kalpakkam,
Tamil Nadu). A regular workers‘ union sometimes negotiates on behalf of
contract workers with the principal employer, and the understanding is
legalized in an agreement by the contract workers‘ representatives and the
contractors (e.g. Glaxo in Nabha, Thermax in Pune). There are also cases
in which the contract workers‘ union or the regular workers‘ union
negotiates directly with the contractors and reaches an agreement with the
contractors‘ association (e.g. TNPL in Tamil Nadu). The contract workers
themselves sometimes form a co-operative service society, which supplies
contract labourers to the principal employer and negotiates or plays an
important role in determining their service conditions (e.g. NLC,
Kalpakkam Atomic Energy and others, especially in Tamil Nadu). 68
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In Indonesia, the Freedom of Association (FOA) Protocol was signed
in 2011 by five trade unions (Federasi GARTEKS, KSBSI, SPN, KASBI,
and GSBI), sportswear companies of brand holders and suppliers from the
sports apparel industry. To date, Adidas, Nike, Puma, New Balance,
Pentland and Asics, as well as a number of their Indonesian suppliers,
have committed to abide by the agreement. This agreement legally binds
the signing parties, but its provisions include the following: (a) all holders
of the company brand and/or services in the sports apparel industry supply
chain in Indonesia must respect and implement the right to freedom of
association; (b) suppliers are required to disseminate the contents of this
protocol and encourage its implementation by their subcontractors. The
FOA Protocol is implemented in all of the signing companies regardless of
whether they already have a collective agreement or not. The FOA
Protocol does not set wages and working conditions, but it requires
companies to conduct collective bargaining within six months after the
enterprise union is established.69

3.2. Regulatory Strategies through Collective Bargaining
3.2.1. Regularization and Employment Security
Regularizing non-standard workers (shifting to direct and permanent
employment) is used as one of the best models of achieving ―inclusion‖ of
those who are excluded from various conditions and benefits that are
afforded to standard workers. There have been a number of individual
company cases in which regularization was achieved under certain
conditions.
In Japan, Aeon, one of the country‘s major merchandising companies,
reached an agreement with its trade union to unify the qualification system
for regular employees and part-timers in 2004. There were 79,000 parttimers at Aeon, accounting for 80% of its entire workforce. The wage
system was also changed to be linked to qualifications, with the pay of
highly competent part-timers approaching that of regular employees, in
order to narrow the wage gap between them. Under the new system, parttimers wishing to advance their positions are evaluated using the same
appointment tests and promotion screenings used for regular employees,
and are entitled to the same training opportunities previously limited to
standard workers. As a result, a large number of part-timers were
69
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appointed to managerial positions at their respective stores, and about 150
of these part-timers were regularized.70
In India, trade union demand for regularization can be justified on four
grounds: (a) the workers are doing the work of regular workers and hence
the core activity of the enterprise concerned; (b) the contract workers are
working under the supervision and direct control of the ―principal
employer‖ and doing work of a permanent nature; (c) the contract labour
system is a sham and in fact the contract workers are employees of the
―principal employer‖; and (d) long years of service in the same enterprise.
India‘s public sector employs a large number of contract workers. For
example, in the Tamil Nadu Electricity Board, employing 21,600 contract
workers, negotiations started in May 2005 towards regularizing these
workers as permanent employees. An agreement was reached in 2007 for
the immediate regularization of 6,000 workers and the gradual
regularization of the remaining contract workers during 2009. 71
In South Africa, the South African Transport and Allied Workers
Union (SATAWU) succeeded in negotiating with the parastatal enterprise
Metrorail and had 1,063 fixed-term workers employed with a permanent
contract in 2009. Some of these workers had been employed on a fixedterm basis for as long as ten years. 72 In Indonesia, the Federation of
Indonesian Metal Workers‘ Union (FSPMI) and Lomenik (Federation of
Metal, Machine and Electronics) have been successful in organizing
contract and outsourced workers in the Export Processing Zones in Batam
in Kepulauan Riau Province. According to FSPMI estimates, around 98%
of all workers in Batam‘s EPZs are hired through labour agencies. FSPMI
and Lomenik have set out strategies and are making efforts to change the
temporary status of contract workers to permanent, as well as negotiate
collective agreements that contribute to a decrease in the number of
contracted workers.73
However, depending on the business circumstances, it is not easy to
achieve regularization. When it is not possible, the social partners have
been exploring other ways of securing more stable employment for nonstandard workers. One way is to shift indirect employment to direct
employment. For example in Colombia, an agreement was signed between
the cement factory Argos and the trade unions Sutimac, Sintrargos and
Sintraceargos. In the process of merger of the management of all its
70
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cement factories based in Colombia, negotiations among the trade unions
and Argos‘s management proceeded for a long time. Academic experts as
well as members of the National School of Trade Unions (Escuela
Nacional Sindical) were invited to participate. In the end, in exchange for
their consent to the merger process, the unions obtained the direct
employment of a significant number of workers that were previously
employed through temporary agencies. 74 Another way is to ensure
continuity of employment. In India, the unions have been pragmatic
enough to modify their position and demand ―continuity of employment‖
of the contract workers even when the contractors change, by obtaining an
assurance from the ―principal employers‖ or sometimes from the
contractors themselves. The grounds that the unions use in such demands
are the same as for regularization.75

3.2.2. Equal Pay for Equal Value of Work and Equal
Treatment: Non-Discriminatory Principles
Advancement of non-discriminatory principles is a common strategy
that has been used to narrow the gap between terms and conditions of
work for standard and non-standard workers. In a number of countries, it
is addressed in collective bargaining and broader social dialogue, and the
developments in collective bargaining in this regard are often associated
with legal developments in non-discriminatory principles and equal
treatment. Progress has been made particularly in terms of improving the
situations facing non-standard workers where comparable standard
workers are easily identifiable in prevailing wage-determining machinery
and practices.
The European Union (EU) has been advanced in influencing nonstandard work regulations in its member States, adopting the principle of
non-discrimination, based on a comparison with a comparable permanent,
full-time worker who engages in the same or similar work or occupation in
the same establishment. EU Directives on part-time and fixed-term work76
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ensure the appropriate protection of these categories of workers through
application of the principle of equal treatment relating to employment
conditions. In the absence of a clear comparable benchmark, ―comparison
shall be made by reference to the applicable collective agreement‖. If there
is no applicable collective agreement, comparison is made according to
national laws, collective agreements or practices. The Directive on
temporary agency work, adopted in 2008, also ensures that temporary
agency workers should be entitled to ―equal treatment‖ with regard to
―basic working and employment conditions‖, although it also allows for
the possibility of derogation by collective agreements concluded by the
social partners, while respecting the overall protection of temporary
agency workers.77 The Directives together with collective agreements thus
form important means of regulating non-standard workers in many
countries in the EU.
In France, on July 6, 2007, the temporary agency work employers‘
confederation (PRISME) and the five main trade union organizations
signed an equality, diversity and non-discriminatory agreement. The
agreement set guidelines that aim to guarantee equal treatment against
every type of discrimination and apply to both the agency and the user
company. Among the most important provisions, the agreement
establishes that the user company should set clear and non-discriminatory
recruitment standards and favour the diversity of its staff; that the
temporary work agency is responsible for the equal treatment of its
employees in the user company; and that both the agency and the user
companies should promote equal training as a means for equality of
opportunities.78
In Germany, the IG Metall trade union reached a collective agreement
for the steel industry in 2010, ensuring that temporary agency workers in
the industry are paid the same as direct employees of the industry. 79 IG
Metall also signed a collective agreement with the two temporary
Council Directive 1997/81/EC of 15 December 1997 concerning the framework
agreement on part-time work concluded by ETUC, UNICE and CEEP.
77
Directive 2008/104/EC of the European Parliament and of the Council of 19
November 2008 on temporary agency work.
78
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employers‘ organizations (BAP and iGZ) for temporary workers in the
metal and electrical engineering industries in 2012, which contributes to
closing the pay gap between permanent and temporary workers.
Depending on the length of temporary workers‘ deployment in the
company, they are entitled to a sector-related supplement amounting to
between 15% and 50% of their wages. The supplement must also be paid
in the case of deployment in a company within those industries which is
not covered by a collective agreement.80
As in fact happens in some European countries, when wage levels are
objectively determined by classification of jobs/occupations, equal pay for
work of equal value could be easier to implement by comparing pay levels
between comparable standard and non-standard workers. However, where
wage disparity is attributed to contractual status involving the clear
distinction between human resources management practices applied to
those with non-standard and non-standard employment, indicators for nondiscrimination principles are not easily identified.
In Japan, for example, wages for regular employees are determined in
the internal labour market, while non-regular workers are outside its
scope, and terms and conditions of their work are determined on the basis
of external labour market conditions. Since overarching human resources
management practices and the way terms and conditions are determined
are so different between regular employees with long-term employment
security in the internal labour market and non-regular employees in the
external labour market, it has been unrealistic to articulate common
indicators in determining what is equal treatment. In order to remove this
barrier and tackle such persistent wage disparity associated with labour
market dualism, the social partners at sectoral and national levels have
been seeking ways to identify wage levels by jobs/occupations. The
Japanese Electrical, Electronic and Information Union, an affiliate of the
IMF-JC, introduced an occupation-based wage demand formula in the
2007 shunto bargaining round in order to achieve equal pay for work of
equal value in each occupation, while in the 2010 shunto the Japanese
Trade Union Federation (RENGO) for the first time released wage data
concerning a list of major representative jobs/occupations that the sectoral
unions had submitted. RENGO intends to enhance this data in order to
equalize pay levels for equal jobs/occupations, utilize the data as
80
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indicators for equal and balanced treatment among regular and non-regular
workers, and ultimately pave the way to achieving equal pay for work of
equal value.81
In contrast, in Australia, where under the standard job classifications
and wage levels set in the awards, a certain level of parity is maintained in
enterprise agreements, Fair Work Australia (FWA)—the national
workplace relations tribunal—has responsibility for making and varying
awards in the national workplace relations system. An award is an
enforceable document containing minimum terms and conditions of
employment in addition to any legislated minimum terms. In general, an
award applies to employees in a particular industry or occupation, and is
used as the benchmark for assessing enterprise collective agreements
before approval. Awards cover a whole industry or occupation, and
provide a safety net of minimum pay rates and employment conditions.
Although enterprise agreements can be tailored to meet the needs of
particular enterprises, they are not allowed to derogate from the
dispositions established by the relevant sectoral awards. Each sectoral
award presents a wage scale developed according to 14 job classifications,
exclusively determined by the employees‘ skills and training. Minimum
wages and wage differentials among job levels differ across industries.
Fair Work Australia annually updates wage levels according to
productivity increases and inflation rates. The wage scale (i.e. the ratio
between wages of different classes of workers) is, however, fixed and
cannot be regularly negotiated.82

3.2.3. Limits and Conditions on the Use of Non-standard
Working Arrangements
Both legislation and collective agreements in many countries establish
various limits, restrictions or other conditions on the use of certain
categories of non-standard employment arrangements, in terms of a
maximum duration permitted, the types of jobs/tasks or the sectors
allowed, the proportion of non-standard workers allowed, or other
conditions required to resort to non-standard working arrangements, so as
to protect workers and prevent abuse of such arrangements (e.g. repetitive
81
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renewal of short-term contracts for the purpose of avoiding regularization
of fixed-term workers or abrupt termination of such contracts). 83 Even
where legislation does set a limit on the use of such arrangements,
collective agreements are often used to modify it.84 Such a limit is often
discussed with a view to facilitate shifting temporary employment to
permanent status, but the measures aimed at controlling and limiting the
use of non-standard work do not always benefit such workers, and require
well-balanced design to avoid situations in which they end up taking more
insecure work, or are pushed into unemployment or the informal
economy.85
The ILO Termination of Employment Convention, 1982 (No. 158),
calls for adequate safeguards against recourse to contracts of employment
for a specified period of time (Article 2). The accompanying
Recommendation (No. 166) provides that such recourse should be limited
to cases in which, due either to the nature of the work to be performed or
to the interests of the worker, the employment relationship cannot be of an
indeterminate duration (Article 3). The ILO has also pointed out that
―where contracts are concluded for a fixed term or for a specific task and
then repeatedly renewed, the worker may not acquire certain rights, and
may therefore not obtain the benefits provided for employees by labour
legislation, or by collective bargaining.‖86
In South Africa, for instance, where no limit is set in the legislation on
the period during which a worker may be temporarily employed, the Road
Freight Bargaining Council‘s agreement, adopted in 2006 and extended to
non-parties in 2007, provided that a worker who was supplied ―to one or
more clients on a continuous basis for a period in excess of two months
shall be deemed to be an ordinary employee‖. 87 In Belgium, in the
collective agreements for the chemical industry in 2007 and the
hairdressing and beauty care sector in the same year, the social partners
83
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agreed that if, after successive fixed-term contracts, a worker is finally
employed under an open-ended contract, in the same position and with an
interruption of less than four weeks, there is no need for a new trial period
and the seniority already acquired under the fixed-term contract is
maintained. 88 In Australia, in an enterprise-level collective agreement
signed in 2009 between AMWU and Nestlé Australia Limited, the parties
agreed that the need for utilization of temporary, part-time, casual and
contract employment would be monitored and reviewed by the union
delegates at each site on a quarterly basis. The company would provide
and discuss information including but not limited to (a) full particulars of
the nature and extent of the work to be performed; and (b) the reasons why
casual employees are required as opposed to part-time, temporary or fulltime employees.89

3.2.4. Specific Needs and Interests of Non-Standard Workers:
Tailored Bargaining
Employers may be reluctant to invest in human resources development
and training or social welfare for non-standard workers, whose attachment
to a single employer is weak. Yet such workers need both skills upgrading,
to remain competitive in external labour markets, and appropriate social
security provision, which is not often offered in the internal labour
markets by their employer or workplace. A diversified workforce means
there may be different and even conflicting interests among workers.
Instead of equal treatment with comparable standard workers, some may
opt for flexible working time arrangements so as to balance between work
and family, while others may prioritize portable social security benefits
and skills upgrading to remain competitive in the external labour market.
For these workers, suitable bargaining models are not necessarily those
targeting ―inclusion‖ of these workers in the standard permanent
workforce in the same workplace, but are ―tailored‖ responding to their
specific needs and interests. Such models are seen as typical of
―occupational‖ unionism in which the rules specific to internal labour
markets, such as seniority, are rejected but, for example, benefits portable
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in external labour markets are sought. 90 There are a number of examples of
good practice for such tailored bargaining.
In Belgium, collective agreements for temp agency work are concluded
through the joint committee structure. In 2007, collective agreements
concluded in the joint committee involved improvements to pension
benefits for agency workers in several sectors; training; the end-of-year
benefit; benefits in the event of accident or illness; other allowances; and
the creation of a safety fund. 91 In Denmark, the Danish Business (DE)
organization signed an agreement in 2007 with the Union of Commercial
and Clerical Workers in Denmark (HK) which reduced the qualifying
periods for agency workers to be eligible for employment benefits such as
maternity entitlements.92 In France, temp agency workers are covered by a
specific vocational training policy, which is governed by national
collective agreements that require compulsory contributions from
agencies.93
In Italy, an agreement was reached in 2007 between the main journalist
employer confederations (FIEG) and the two main trade unions (FNSI and
INPGI) under the supervision of the Italian Ministry of Labour, in order to
guarantee fair treatment to freelance journalists with the so-called co.co.co
arrangement.94 The agreement contained provisions responding to external
labour market needs, including: (a) those on employers‘ pension
contributions, which should have gradually increased within four years to
reduce the gap in social protection between co.co.co and standard workers;
and (b) those for limiting the use of co.co.co contracts, by financial
incentives committed by the Government for the transformation of
co.co.co contracts into fixed-term dependent contracts with a minimum
duration of 24 months.95
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In Indonesia, KSPSI (Konfederasi Serikat Pekerja Seluruh Indonesia)
formed the Building and Public Works Union (SPBPU) in the construction
sector and the Indonesian Transport Workers Union (SPTI) in the
transport sector, most of whose members are informal workers. The
members of SPBPU automatically become members of SPBPU‘s
cooperative and professional associations. As members of the cooperative,
informal workers receive economic protection, and as members of the
professional association they can receive occupational protection, such as
training for professional certificates. Currently, KSPSI is cooperating with
the Public Work Department of Indonesia in the certification programmes
for 1 million construction workers. In order to grant economic protection,
SPBPU‘s cooperative acts as a subcontractor to negotiate tariffs for work
with the employers. By becoming a member of the cooperative, informal
workers can get jobs directly from it and accordingly earn higher incomes
than when they obtain jobs through supervisors on construction sites.96

3.2.5. Identifying and Clarifying the Scope of Employment
Relationships
There are countries whose industrial relations legislation applies to
―workers‖ which are defined more broadly than ―employees‖ (e.g. Japan,
the United Kingdom), but in cases where the applicable industrial relations
legislation is designed to cover those who are in employment relationships,
certain non-standard workers face difficulties in access to and participation
in collective bargaining when the existence of an employment relationship
is disguised or unclear (e.g. self-employed workers such as independent
contractors, freelancers). 97 In other cases, certain non-standard work
arrangements simply fall outside the scope of application of national
legislation. With regard to self-employed workers, particularly those who
are economically dependent, even where applicable industrial relations
legislation does not exclude them, conflict between collective bargaining
and competition law which considers agreements on prices or tariffs to be
anti-competitive practice may result in difficulty for them to access and
exercise collective bargaining. Collective agreements concluded on behalf
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of self-employed workers might be interpreted to fall under competition
law.98
The ILO Employment Relationship Recommendation, 2006 (No. 198),
provides that national policy on the employment relationship should at
least include measures to provide guidance to the parties on the
establishment and identification of employment relationships, measures to
combat disguised employment, and the general application of protective
standards that make clear which party is responsible for labour protection
obligations (Article 4). The Recommendation also provides that ILO
member States should apply a national policy to review, and where
necessary clarify and adapt the scope of, relevant laws and regulations, in
order to guarantee effective protection for workers who perform work in
the context of an employment relationship (Article 1). As part of national
policy, the Recommendation provides that member States should promote
the role of collective bargaining and social dialogue as a means, among
other things, of finding solutions to questions related to the scope of the
employment relationship at the national level (Article 18).
Although the role that collective bargaining plays in determining and
clarifying the scope of the employment relationship is limited and it is left
largely to national legal and judicial development, there are a few
countries where collective agreements are used in defining the
―employment relationship‖/―employment contract‖ to better protect certain
categories of non-standard workers (e.g. the Netherlands, Sweden,
Romania and Denmark). 99 There are also countries where collective
bargaining contributes to clarifying the scope of the employment
relationship or the concept of ―worker‖ for certain categories of selfemployed workers, or where their terms and conditions of work were
negotiated upon clarification of the scope of the employment relationship
by the relevant law.
For example in Japan, there have been increasing numbers of cases in
which community unions (see Section 3.1.1.) bargain on behalf of an
independent contractor but the employers refuse to bargain collectively on
the grounds that these are not ―workers‖ in terms of Article 3 of the Trade
Union Act. Since determining criteria are non-existent, there has been a
discrepancy between the orders of Labour Relations Commissions and
lower court judgements, thereby creating issues in terms of legal stability
98
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and predictability. The Ministry of Health, Labour and Welfare therefore
set up a Study Group and released a report proposing criteria for
determining the ―worker relationship‖. Administrative notice was given to
the Central and Local Labour Relations Commissions concerning use of
the report as a reference, in order to give it wider publicity. 100 In
Argentina, SIVARA (Argentine Street Vendors Trade Union: 17,000
members) represents street vending workers of various kinds, in both the
public and private sectors, including street sale of services and health care
plans, delivery sale, and direct sales of products. SIVARA has developed a
strategy to pressure employers (dealers) to recognize these workers‘
dependent relationship with them and win enterprise collective agreements.
So far, 25 agreements have been concluded for vendors who sell food on
the streets, on trains and in parks.101 In Germany, self-employed freelance
journalists, who are considered ―similar to employees‖ by law if they are
economically dependent and either usually work exclusively for one client
or more than 50% of their income (30% in the media sector) is paid by one
client, are exempt from the antitrust regulation forbidding the conclusion
of agreements on common fees and prices. A number of company-level
agreements exist between trade unions and public broadcasting companies
which contain agreed rates of pay. In 2009, the national Federation of
German Newspaper Publishers (BDZV), several regional publisher
associations and the two main trade unions of the sector (DJV and ver.di)
signed a collective agreement covering self-employed journalists, who are
interpreted by the law as being similar to the employees at daily
newspapers in western Germany. It includes collectively agreed fees in
detail for articles and pictures/images provided by self-employed freelance
workers, in order to set common rules ―towards legal certainty and
transparency‖. Self-employed freelance workers are required to
demonstrate that their main occupation is journalism, so as to ensure that
only economically dependent self-employed workers are covered by the
agreements.102
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4. Supporting Collective Bargaining for Non-standard
Workers: Roles of Tripartite Social Dialogue
The ways in which national tripartite social dialogue deals with issues
regarding non-standard work are diverse. It has a critical role to play in
advancing more inclusive and equitable collective bargaining as well as
reducing disparity among workers at a time of burgeoning labour market
segmentation, through designing and agreeing policies or legislative
changes based on mutual consensus. The Committee of Experts on the
Application of Conventions and Recommendations of the ILO indeed
highlighted the importance of examining in all member States, within a
tripartite framework, the impact of these forms of employment on the
exercise of trade union rights.103 Collective bargaining developments for
non-standard workers are influenced by legal and policy developments in
industrial relations laws made through tripartite consensus, such as those
aimed at guaranteeing access to freedom of association and collective
bargaining. However, legal or policy changes which influence the outcome
of collective bargaining include broader areas, such as those regulating
specific categories of non-standard work arrangement, equal treatment and
non-discriminatory principles at work, the scope of the employment
relationship, employment protection (e.g. minimum working conditions,
protection from dismissal, occupational health and safety), social security
and protection, as well as employment and labour market policies. While
there is certainly a need for a more comprehensive analysis of how such a
wide range of labour law reforms and policy changes interact with
collective bargaining practices for non-standard workers, this is outside
the scope of this paper. The outcomes of tripartite social dialogue can also
take other forms, such as national agreements, non-binding declarations or
guidelines. There are some innovative tripartite initiatives and measures
that have been taken to address issues regarding non-standard working
arrangements.
In Argentina, the National Agricultural Work Committee (CNTA) was
created in 1980 in the agricultural sector as a tripartite social dialogue
institution with the participation of the Coninagro (Intercooperative Rural
Confederation), FAA (Argentine Agrarian Federation), SRA (Argentine
Rural Society), CRA (Argentine Rural Confederations) and UATRE
(Argentine Association of Rural Workers and Dockers). In 2004 another
103
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tripartite institution (RENATRE) was created with the aim of promoting
social dialogue in the Argentine agricultural sector. This forum deals with
informal workers and employers, encouraging their legalization and
incorporation into social security schemes. One core element is the
granting of benefits through the Comprehensive Unemployment Benefits
System. For this, a pocket job record book is issued to register every
change of employer in the case of non-permanent workers so that they
may become eligible for the unemployment protection system. 104
In Singapore, tripartite partnership is used as a way to address issues
affecting the increasing number of contract and casual workers, largely
related to the expansion in outsourcing services. In 2008 the Tripartite
Advisory on Responsible Outsourcing Practices 105 was issued to
encourage end-user companies awarding outsourcing contracts to demand
that their service suppliers or contractors help raise employment terms and
benefits as well as the CPF (Central Provident Fund) status of low-wage
contract workers, as required by the law. More especially, companies are
encouraged to consider the following: (a) making compliance with
Singapore‘s employment laws a condition in service contracts with their
suppliers; (b) encouraging written employment contracts between service
suppliers and their contract workers; (c) conducting checks on the
financial standing of service suppliers; (d) awarding performance-based
contracts to service suppliers; (e) retaining experienced workers; and (f)
helping workers qualify for employment benefits under the Employment
Act. According to a survey in 2010, more than 50% of companies that
outsourced cleaning, security and landscaping services adopted three or
more of the six responsible outsourcing practices listed in the 2008
Advisory. 106 Taking into account feedback obtained from industry
stakeholders, trade unions, workers and the public, the Advisory was
updated in 2012 and renamed the Tripartite Advisory on Best Sourcing
Practices,107 to further encourage service buyers to outsource responsibly
104
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and adopt best practices. This provides greater clarity on the ways that
workers, service buyers and providers can benefit from best sourcing. It
encourages service buyers to consider the following: (a) safeguarding the
best employment rights of workers in accordance with Singapore‘s
employment laws, such as the Employment Act, Central Provident Fund
Act, Employment of Foreign Manpower Act, Workplace Safety and
Health Act and Work Injury Compensation Act; (b) specifying service
contracts on the basis of service-level requirements rather than headcount;
(c) recognizing factors that contribute to service quality (e.g. provision of
written employment contracts to workers, grading and accreditation level
of the service providers, investment in the training of workers, recognition
of experienced workers, and provision of appropriate tools and
equipment); (d) checking that service providers are financially sound; and
(e) seeking to establish a long-term collaborative partnership with service
providers. The tripartite partners have also developed a step-by-step
guidebook for service buyers that illustrates the best sourcing cases and
gives detailed practical guidance on implementation. It includes examples
of clauses that can be used for tender requirements, scoring templates for
evaluating proposals from potential service providers and examples of key
performance indicators for managing the service provider. 108
Attempts have also been made in various countries to overcome the
lack of representation of the non-standard workforce in national tripartite
social dialogue by introducing changes to its structure. For example, in the
Netherlands, self-employed workers (9% of the total workforce) gained
representation in the tripartite Social and Economic Council (SEC) in
March 2010, through participation of the Chair of the Platform for Selfemployed Workers, the largest Netherlands organization of self-employed
workers, with more than 20,000 affiliates. In September 2010 the SEC
issued its first recommendations on self-employment. The main objective
was to reduce the gap in labour market legislation between self-employed
and dependent employees. The SEC proposed an agreement on minimum
rates for self-employed workers, with the aim of avoiding excessive risks
for such workers. One of the provisions aims at relaxing the annual
working hour regulation with which self-employed workers must comply
for tax benefits, since many self-employed workers are unable to reach the
108
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annual threshold of 1,225 hours to be eligible for tax breaks, due to the
economic downturn. The SEC recommended that the tax authorities adopt
a more lenient approach, for instance by counting also the number of hours
spent on canvassing customers.109

5. Supporting Collective Bargaining for Non-standard
Workers: Roles of Workplace-level Information Sharing
and Consultation
The growing need for representation and collective bargaining outside
workplaces for non-standard workers in turn poses questions about the
state of workplace democracy and workers‘ representation at workplace
level. The role that various workplace-level information-sharing and
consultation schemes (e.g. works councils, labour-management
consultation bodies, grievance settlement bodies) play in promoting more
equal and inclusive access to workplace social dialogue is critical in terms
of reflecting unheard voices at work and filling in existing representation
gaps. In some European countries where a double-channel representation
system is adopted, these schemes can also be used to monitor and ensure
the implementation of collective agreements, or set more preferable
conditions and standards than what is agreed at the sectoral level related to
non-standard work arrangements. These schemes can complement
collective bargaining developments for non-standard workers, so long as
they are not used to undermine collective bargaining and weaken the
position of trade unions, as set forth in a number of international labour
standards. 110 The participation and involvement of various categories of
workers with different interests have equally entailed challenges, not only
for trade unions but for information and consultation schemes, 111 but there
are some positive examples in this regard.
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In Germany for example, works council agreements are often used in
regulating the use of temp agency workers in specific user companies in
the metal working sector, to establish further settlements between the
agency, user enterprise and the union or works councils, which are
superior to those set at the sector level. 112 In 2012, the employer
association for the metal and electrical industry in Baden-Württemberg
(Südwestmetall) and IG Metall signed a collective agreement in which the
works councils are given greater co-determination rights in terms of
regulating the use of temporary agency workers through works council
agreements, including the purpose and area of deployment of agency
workers, volume of temporary work, and employment of such workers as
permanent employees. The works councils are also given the right to
object if equal pay and treatment principles are not respected. 113
In Japan, joint labour-management consultation committees (LMCCs)
exist as widespread employee participation practices, which have long
contributed to sound and amicable industrial relations. There is no legal
requirement to establish such bodies, but the presence of voluntarily
established ones is quite high, particularly in enterprises with trade unions
and in larger firms. Trade unions at the enterprise level are often parties to
LMCCs and collective bargaining, and deal with the same subjects, such
as working hours, wages, holidays and occupational safety and health
issues. LMCCs are generally seen as an informal process in which an
employer and a trade union can discuss any issues in a cooperative way
and which thus functions to complement the formal collective bargaining
process. 114 Some companies are adopting innovative ways of providing
more job security for non-standard workers through labour-management
consultation, when full regularization is unrealistic given the surrounding
business situation. They have created new categories of regular employees
with restricted tasks or duties, or with specified geographical areas of
work without transfer involving relocation (hereafter ―restricted regular
employees‖), as compared with regular employees. Recent research
targeting 1,387 establishments reveals that 312 of these had ―restricted
regular employees‖ with restricted jobs/duties; 163 had such employees
with specified geographical areas of work; and 74 had both categories of
112
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―restricted regular employees‖. 115 The research also shows that regular
employees with restricted jobs/duties are more frequently used in
construction, medical and welfare services, and educational or other
services, while area-restricted regular employees are more commonly
utilized in construction, finance and insurance services, real estate and
lease services. 116 Such schemes seem to be introduced largely through
labour-management consultation and agreements, 117 with lower terms and
conditions of work than those of regular employees given the relevant
―restrictions‖, but contribute to providing better employment security.

6. Conclusion
Promoting more inclusive social dialogue and collective bargaining is
one of the key means of promoting an equal voice for all workers and
advancing a more equitable world of work. Albeit limited in terms of the
coverage of workers and the impact achieved amidst growing inequality
and insecurity, various examples demonstrated in this paper show the
potential of social dialogue and collective bargaining as tools that can
respond to the needs and interests of non-standard workers. Some specific
implications can be drawn from a review of a variety of collective
bargaining and social dialogue practices demonstrated in the paper.
 Trade union representation and bargaining which are not bound to
workplaces are useful in increasing the proportion of the non-standard
workforce with access to representation and negotiation. Examples
include not only bargaining at higher levels (e.g. sectoral or national
level) but negotiation between an employer/employers and a trade
union/unions which is/are established at regional, local or community
level, or on an occupational basis.
 Extension of collective agreements, where there is legal machinery for
such arrangements, is another approach to reach out to unorganized
non-standard workers, but its applicability tends to be limited to those
who are in employment relationships. Outcomes of collective
115
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agreements can also be de facto extended to non-bargaining parties as
a result of mutual consensus at the workplace level. This can be a step
toward more solidarity and more inclusive dialogue that has the
potential to encourage trade union membership among non-standard
workers.
 Involving the ―principal‖ or ―factual‖ employer in power together with
the ―legal‖ employer in negotiations (joint-employer bargaining) is a
powerful tool to allow non-standard workers to exercise substantively
meaningful collective bargaining, when they are workers in
subcontracting or temp agency work arrangements in which the ―legal
employer‖ is not influential in determining their working conditions.
This type of bargaining setting can also reduce the vulnerability of
such workers to the risk of abusive cases where triangular settings are
intentionally used to avoid employers‘ employment- or labour-related
responsibilities. Such joint-employer agreements may also benefit big
brand companies, end-user companies and their suppliers, with a view
to better supply-chain management and corporate social responsibility
(CSR). Singapore‘s Tripartite Advisory on Best Sourcing Practices,
adopted through tripartite consensus, also shows that engagement on
the part of multiple employers is a key to improving terms and
conditions of work in outsourcing services. To what extent a ―factual
employer‖ can be responsible for employers‘ responsibilities is
significantly influenced by laws and legislation, as well as judiciary
developments dealing with allocation of responsibilities between
user/client enterprises and legal employers. In order to prevent workers
from bearing risks associated with unclear triangular settings, more
clarity appears to be necessary to ensure that they are used on one hand
to facilitate generating more jobs, and on the other to protect workers
appropriately.
 Collective bargaining and other forms of social dialogue have been
used to reduce disparity between standard and non-standard workers
through pursuing equal treatment either fully or partly, or in a
transitional manner, in respect of pay and other working conditions.
The latter include non-wage benefits, but also employment/job security,
as well as access to training opportunities, to social security protection
and to collective rights. The limits and conditions on the use of certain
types of non-standard work arrangements are also being used as a
bridge to facilitate a shift to more stable or standard employment. At
the enterprise level, many criteria have been established through
collective bargaining or other forms of social dialogue to transform
non-standard employment to standard employment, such as length of
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service, appointment tests, promotion screening, or allocated tasks and
responsibilities. Innovative attempts have been also made to create new
categories of permanent employees with fewer duties and
responsibilities but reasonably lower terms and conditions of work to
those of standard workers. This has the potential, for example, to
respond to the needs of female non-standard workers with care or
family responsibilities.
The way collective bargaining pursues equal pay for equal value of
work is influenced by prevailing wage determination systems and
practices. Generally, it appears that it can be easier to achieve where
wage levels are objectively determined by classification of
jobs/occupations. Where such clear classification does not exist, the
social partners are attempting to establish objective indicators. The
definitions and indicators that are used to meet this goal, as well as
their impact, deserve further analysis.
Collective bargaining can also be tailored to respond to the diversified
needs of different categories of non-standard workers. When benefits
available in internal labour markets are limited, benefits which are
portable in external labour markets are favoured for non-standard
workers. Tailored agreements can also facilitate mutually agreed ways
of working flexibly while enhancing the general labour market
positions of non-standard workers.
The role that collective bargaining can play in regulating those who are
outside employment relationships (e.g. economically independent selfemployed workers) or informal workers is still limited. However, some
initiatives to engage in collective bargaining on their behalf have
contributed to clarifying their collective rights, including with whom
they can exercise such rights. In most countries, regulating such forms
of work outside employment relationships seems to be left largely to
national legal and judicial developments in clarifying the scope of the
employment relationship and the notion of ―employer‖, or in using the
notion of ―worker‖ for wider coverage of workers.
Admittedly only a few examples in the paper show that tripartite social
dialogue and workplace-level information sharing and consultation
play critical roles in influencing and supporting collective bargaining
developments for non-standard workers, and this requires further
research. Trade unions have also adopted various strategies that
support collective bargaining for non-standard workers through
organizing efforts, political lobbying, coalition and network building
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with other social movements, and advisory or educational activities. 118
Increasing trade union membership among non-standard workers is a
priority enabling condition for the effectiveness and sustainability of
collective bargaining in some countries. When the proportion of
unorganized non-standard workers in a single workplace or in a sector
becomes larger, it may also prevent trade unions from obtaining the
regulatory thresholds of representativeness required in many countries
to gain recognition as the bargaining agent.119 There is also a need for
further research on what businesses, particularly those with real power,
have contributed as part of their CSR or supply-chain management
initiatives, to promoting more inclusive and equitable collective
bargaining.
Globally, there is certainly a need for deeper comparative research
analysing each of the different categories of non-standard work
arrangements, taking into consideration relevant legal and policy
developments. The effectiveness of collective bargaining developments for
non-standard workers is very much linked to labour law and policy
developments in various areas: different forms of employment/work
contracts, employment protection, employment and working conditions,
occupational safety and health, equal treatment, social security and social
protection, scope of employment relationships/concept of worker and,
also, overarching industrial relations legislation. However, by defining
―non-standard workers‖ fairly broadly, this paper has adopted a rather
―holistic‖ approach to look at the degree of complexity in terms of issues
and possible responses by different parties, at different levels, and by
different regulatory tools arising from the existence of various possible
non-standard work arrangements. Such complexity has led to unclear
allocation of responsibilities (―who is responsible for what‖) and
ambiguity in how non-standard workers substantively can access and
exercise collective bargaining in a consolidated manner, thereby exposing
them to a greater risk of abusive practices and inappropriate protection.
Divergent work arrangements have created different ―layers‖ among
non-standard workers themselves, which have then resulted in not only
labour market segmentation, but also fragmentation of possible responses.
This in turn questions the way each of the various non-standard work
relationships is structured and regulated separately either through
legislation or social dialogue and collective bargaining. The divergence
existing in each of national legislation and industrial relations practices
118
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further compounds this complexity. The low ratification levels of the ILO
Conventions dealing with specific categories of non-standard workers120
may also imply a need for a more ―holistic‖ or ―integrated‖ approach to
dealing with the growth of ―precariousness‖, ―inequality‖, ―vulnerability‖
and the ―low-mobility trap‖, regardless of the forms of work arrangements
such workers engage in. Exploring improved coordination and integration
between multi-faceted actions and measures taken at different levels by
different actors appears to be necessary, so that they can interact and
reinforce each other in moving towards a more inclusive and equitable
world of work based on solidarity, rather than one that is split into
different, often unequal segments.
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